INTRODUCTION
There is no doubt that police officers owe a duty to protect the public. I The translation of the duty to a private duty in the developing tort of negligence is however contentious. The first element necessary in conversion of the public duty to a private duty in negligence is establishing that the defendant owes a duty of care to the plaintiff. Without a duty being owed, harm caused to the plaintiff by the defendant's negligent conduct is without redress. 2 Ever since Lord Aitkin's neighbourhood test was propounded in Donoghue v Stevenson,3 the courts have struggled with its application to harm caused to the plaintiff by the defendant's omission to act. Foreseeability of injury is not enough, but defining exactly what is required has proved illusive. When coupled with the long held view that there is generally no common law duty to rescue another 4 or protect another from harm inflicted by a third party,5 the issue of when and in what circumstances a police authority, who's functions include rescue and protection, owe a duty of care in negligence is similarly unclear.
In 1988, the House of Lords, cItmg lack of proximity and public policy grounds, denied a duty of care was owed by police to a victim of a serial murderer. 6 The case was interpreted as immunity from negligence actions for police when involved in the 'suppression and investigation of crime'. 7 Treatment of the Hill decision by subsequent courts in the United Kingdom came under criticism by the European Court of Human Rights. 8 Despite this, recently the House of Lords confirmed that public policy grounds operate to deny a duty of care owed to victims of crime in relation to investigative functions of police. 9 The Hill immunity, although not endorsed in its 'full breadth', was applied in Brooks IO to deny a right of action in negligence to a victim of 'a litany of derelictions of duty and failure in police investigation.' 11 Other jurisdictions have not felt it necessary to embrace the notion of public policy immunity for police in the suppression and investigation of crime. 12 In canvassing comparative law, Lord Bingham, in Brooks, acknowledged the opposing approaches in Canada and South Africa, and referred to the Australian High Court's decision in Sullivan v Moody/3 as being 'generally' consistent with the reasoning in Hill. 14 The existence and scope of the duty owed by police in the investigation and suppression of crime has not been directly considered by the High Court of Australia, although support for the UK approach is evident in a number of judgments. Consistent with the difficulties in determining the existence of a duty of care in novel cases, state courts have struggled in a number of recent decisions with defining the scope of the duty of care owed by police. 15 As was noted in Brooks it can no longer be said that police enjoy unquestionable public confidence that they will apply 'their best endeavours to the performance' of their functions. 16 Fear of terrorist attacks has led to unprecedented widening of police powers, deepening concerns among civil libertarians that human rights abuses against those under investigation may be sanctioned. Within this turbulent climate, the fine balancing act between police accountability and the requirement for police discretion and freedom of investigation becomes more acute. With these concerns in mind, this article seeks to explain the existence and scope of police liability in negligence in Australia.
In part two the article defines what is meant by immunity in law. Part three traces the development of police liability in negligence in the United Kingdom, how it has been dealt with in other jurisdictions and recent treatment of the principles in Australian cases. Part four will discuss the policy considerations which have justified the imposition of a 'no-duty' or 'public policy immunity' rule in the UK, a rule adopted at least in part by Australian courts. This analysis will demonstrate that there are two possible courses open to Australian courts in determining whether police owe a duty of care in particular circumstances. The first is to follow the UK approach, which adopts a broad 'no-duty' rule, to which few exceptions have been found; the second is to apply to police the general principles developed by the High Court of Australia applicable to the determination of duty of care owed by public authorities. 17 This second approach treats the relevant policy arguments as one of a number of possible salient features to be measured in determining whether a duty of care is owed. IS It will be argued that the United Kingdom approach has resulted in inconsistent and flawed attempts to justify exceptions to the immunity principle. Further it will be argued that some of the public policy grounds enunciated in Hill are outdated and require reconsideration. The paper concludes that there are sufficient principles 19 that Australian courts have imposed on the duty of care owed by public authorities charged with investigative functions and the duty owed to protect a person from harm by 17 Put simply, immunity refers to an exemption from liability, or an exemption from the duties imposed by law, generally on grounds of public policy?O The mechanism by which the exemption is granted in negligence is, at the first stage of the analysis, the duty of care.
In discussing the utility of the duty concept as a means of containing liability in negligence, Jane Stapleton argues that '[i]t is a particularly efficient way of signalling countervailing systemic factors because it allows a coherent presentation of a no-liability outcome even in those cases where the conduct of the defendant was unreasonable and where, therefore, it is not possible to resort to "no-breach' justification. , 21 In situations where the relationship between the parties, will always give rise to the no-liability outcome, due to explicit countervailing factors, it may be argued that immunity from liability exists.
A conclusion that immunity from liability exists in relation to a particular situation or relationship must however be carefully drawn. others to a legal remedy and so runs counter to the policy that no wrong should be without a remedy, it should only be allowed with reluctance, and should not be readily extended. 23
While it may prove difficult to mark the precise bounds of a particular situation giving rise to immunity from liability, thereby requiring some variance in application, ' [o]nce a situation has been identified as deserving of immunity it may readily be accepted that the immunity is in its quality absolute' .24
Recent confrrmation in Australia of the advocate's immunity for work done in court or 'work intimately connected with' work in court is an example of immunity from liability.25 Like other parties in the courtroom procedure,26 the advocate's immunity from an action in negligence in relation to court work is absolute. Although argument may arise as to how the boundaries of 'conduct that is intimately connected with in-court conduct'27 be defined, this is not a problem that affects the relationship between the parties significantly.28 It is therefore suggested that labelling of the advocate's 'no-liability outcome' at the duty stage, as immunity from liability in negligence, is justified and as a rule is well understood. 29
Other situations of 'no-duty,30 are not readily categorized as an immunity from liability in negligence, because, it is argued, the explanation underlying the no-duty outcome is too widely drawn or based on factual determinations Once the problem is identified it 'will then become the focus of attention in judicial evaluation of the factors which tend for or against a conclusion to be arrived at as a matter of principle. ,39
While application of the material or salient factors may provide a coherent body of persuasive factors militating against a duty of care finding in relation to particular situations or relationships, such could rarely be described as giving rise to immunity from liability in the sense described above. This is not to say that the findings do not, at least where explicitly and rationally stated, signal to potential plaintiffs the possible limits to liability arising from their relationship with the defendant. Despite Justice McHugh's recent comments that immunity is just another name for a conclusion that a defendant owes no actionable duty of care in a particular circumstance,40 it is argued that to label a particular relationship, even in defined circumstances, as giving rise to immunity from liability is misleading. Only in the few situations where an absolute outcome of no-liability is present, such as for advocates, can the label of immunity from liability be given.
Labelling the relationship between the police and members of the public in relation to the suppression and investigation of crime as giving rise to immunity from liability for negligence is similarly misleading. Accepting, as is appropriate, that there is no immunity from negligence actions for police, any inquiry into the duty owed by police should proceed, once foreseeability is established, on the basis that policy considerations may be applicable as part of the balancing of salient factors. 44 This does not imply that for every factual situation the courts must engage in an arduous exploration of each of the factors anew. As will be discussed there are policy considerations arising from the statutory and common law functions of public authorities charged with investigatory functions that have attracted sound 'countervailing systemic factors' in certain circumstances, militating against a duty finding. However it is the methodology, adopted in the UK and in some Australian courts, which proceeds on the basis that all police investigative functions are immune from liability in negligence on public policy grounds, and from which exceptions are applied, which is criticised in the following section as failing to provide a principled body of law.
III THE DEVELOPMENT OF POLICE LIABILITY IN NEGLIGENCE

A
United Kingdom
Prior to the decision in Hill, it was acknowledged that, in certain circumstances, police conduct may give rise to a duty of care. held to exist. 45 Other examples of liability include negligent driving by police in the performance of their duties, and instances where the police conduct also gives rise to intentional torts. 46 It is suggested that the rationale for these latter cases can be explained by the undemanding test of foreseeability that is applied almost exclusively in cases where physical harm is the direct result of the defendant's conduct. 47 Where it is alleged the police were negligent in their investigative functions, different and more complex considerations have been held to apply. This issue was fIrst addressed in Hill. The case concerned police conduct in the investigation of serial murders. The mother of the last victim brought an action alleging police negligence in failing to apprehend the accused prior to the death of her daughter. 48 Lord Keith, concerned with indeterminate liability, relied on the absence of 'a special relationship' between the victim and the police in denying a duty of care. 49 In Hill the victim was said to be one of a 'vast number of the female general public who might be at risk from his activities but was at no special distinctive risk in relation to them' .50 This lack of proximity and absence of a 'special relationship' has since been applied in a number of cases to deny a duty of care in situations where the harm to the plaintiff has been caused by the negligent or criminal conduct of a third party.51
To ensure the path was blocked for future plaintiffs,52 Lord Keith enunciated a number of public policy grounds supporting a 'no-duty' finding. 53 Drawing an analogy from the barrister's immunity then in force, 54 he held police immune from action 'of this kind', as to impose a duty 'may lead to the exercise of a function being carried on in a defensive frame of mind. ,55 Further he argued that the nature of police investigative work required decisions to be made on matters of policy and discretion and [mJany such decisions would not be regarded by the courts as appropriate to be called into question ... A great deal of police time, trouble and expense might be expected to have to be put into the preparation of the defence to the action ... The result would be a significant diversion of police manpower and attention from their most important function, that of the suppression of crime. 56
It has been argued that the effect of Hill 'was to recast tort law as the enemy, not the instrument, of public policy' . 57 51 See 
B
Treatment of the Hill decision
Over the next decade in the UK, Hill was elevated to a 'doctrine of immunity' for police when performing investigatory functions. Initially interpreted as applying primarily to police policy and discretionary decisions, it was extended to operational decisions 'taken in the course of attempts to control serious public disorder' .58 Negligence claims made by accused persons against prosecuting authorities failed on similar policy grounds, namely that to impose a duty would inhibit the functions and duties of the authority, exhausting valuable time and resources. 59
In 1998, the European Court of Human Rights held that the Court of Appeal's approach to police negligence actions in the case of Osman v Ferguson 60 'proceeded on the basis that the [immunity] rule provided a watertight defence to the police and that it was impossible to prise open an immunity which the police enjoy from civil suit in respect of their acts and omissions in the investigation and suppression of crime'. 61 The ECHR held that this breached Article 6 of the European Convention on Human Rights, by denying the plaintiffs the opportunity to have their matter heard on the facts before a tribuna1. 62 64 Within this framework the courts have acknowledged that the stages are not distinct and often overlap, so that in the rare 'exceptional cases' where a 'special relationship' exists -generally as a result of an assumption of responsibilit/ 5 -policy considerations may be outweighed.
There have, however, been few exceptions found on this basis. In a case where a senior police officer failed to assist a junior officer who was assaulted by a person in custody, a duty of care was held to exist based upon the degree of responsibility assumed by the defendant for the plaintiffs safety. 66 Similarly a duty was held to exist where the negligent failure of police to keep the identity of an informer confidential resulted in threats of violence and consequent psychiatric harm to the plaintiff. 67 In strike-out proceedings, the court held that it was arguable that proximity was satisfied as the police had assumed responsibility for the anonymity of the particular plaintiff, thereby creating a 'special relationship' justifying the imposition of a duty. The court held that competing public policy considerations particular to police informers regarding confidentiality and anonymity outweighed the Hill policy arguments. 68 Despite some commentators suggesting that the ECHR's findings in Osman caused 'a wholescale retreat from public policy immunity,70 it is arguable that the most recent pronouncements by the House of Lords demonstrate a return to the broad exclusionary rule enunciated in Hill. While the Lords, in Brooks/ 1 were willing to concede that there may be exceptional cases where exceptions to Hill were justified,72 and that the principle in Hill should be 'reformulated in terms of the absence of a duty of care rather than a blanket immunity',73 the court was not willing to depart from the core sentiments and findings in Hill.
In Brooks the plaintiff alleged police negligence in the treatment of him as a victim and witness of a serious crime. Despite the clear evidence of gross negligence 74 the court held:
A retreat from the principle in Hill would have detrimental effects for law enforcement. Whilst focusing on investigating crime, and the arrest of suspects, police officers would in practice be required to ensure that in every contact with a potential witness or a potential victim time and resources were deployed to avoid the risk of causing harm or offence. Such legal duties would tend to inhibit a robust approach in assessing a person as a possible suspect, witness or victim. By placing general duties of care on the police to victims and witnesses the police's ability to perform their public functions in the interests of the community, fearlessly and with despatch, would be impeded. It would, as was recognised in Hill, be bound to lead to an unduly defensive approach in combating crime. 75
Similar to the general approach in UK cases, Brooks proceeded before the House of Lords on the basis that the Hill principles applied. sought by the applicant, namely that a duty arises where the harm is caused by the direct positive acts or omissions of police, as distinct from the indirect hanll caused to the victim in Hill, was dismissed by the court.
The United Kingdom cases demonstrate the difficulties plaintiffs encounter in attempting to avoid the broad exclusionary or 'immunity' rule that is applied in actions alleging police negligence in the investigation of crime. Arguments raised by plaintiffs to justify exceptions to the rule based on operationaVpolicy decisions,76 direct and indirect halm,77 operational and investigative functions,78 and detection of crime and prevention of crime, 79 have generally failed, with the result that the rule has been applied to an ever increasing variety of police activity.
C
Other Jurisdictions
Unlike the UK, Canadian courts have utilised the tort of negligence to scrutinise police investigatory activity. Originating with Doe,80 the courts have declined to follow Hill, and by doing so 'do not appear to have triggered an avalanche of cases' .81 The court found that in the peculiar circumstances of Doe, the police owed a duty to warn the plaintiff of the dangers she encountered as a member of a particular class of women, vulnerable to attack by a serial rapist. The police, it was held, were aware of the risk posed and as such the requirements of foreseeability and proximity of relationship were satisfied. Policy arguments although argued by the defence, were not applied to deny the duty. 82
In South Africa and New Zealand courts have also found public policy grounds denying a duty of care unconvincing. 83 The Constitutional Court of South Africa has noted that the requirements of foreseeability and proximity provide sufficient grounds for limiting liability and provide a sufficient balance to the fears that imposition of a duty may adversely affect the proper However, similar to the UK, United States courts have been loathe to impose a duty of care on the basis that to do so interferes with resource decisions which are the realm of the executive. 85 This 'fundamental principle that a government and its agents are under no general duty to provide public services, such as police protection, to any particular individual citizen', 86 has supported the public duty doctrine which provides a broad exemption for police from negligence actions. The courts have however recognised that '[ qJuite distinguishable, of course, is the situation where the police authorities undertake responsibilities to particular members of the public and expose them, without adequate protection, to the risks which then materialize into actual losses.'87 Therefore where there is an assumption by the police of an affirmative undertaking to act on behalf of the injured party and the injured party justifiably relies on that undertaking, a duty will arise and public policy considerations (similar to Hill) will have no bearing on the issue. 88
D
The Australian Position
1
High Court The High Court has not been required to consider the scope of the duty of care owed by police to individual members of the public; however, broad support is evident for the Hill public policy grounds in a number of judgments. owed by defendants charged with investigation of child sexual abuse to those under investigation the court stated:
How maya duty of the kind for which the appellants contend rationally be related to functions, powers and responsibilities of the various persons and authorities who are alleged to owe that duty? A similar problem has arisen in other cases. The response to the problem in those cases, although not determinative, is instructive. In Hill v Chief Constable of West Yorkshire, the House of Lords held that police officers did not owe a duty to individual members of the public who might suffer injury through their careless failure to apprehend a dangerous criminal. Lord Keith of Kinkell pointed out that the conduct of police investigation involves a variety of decisions as to priorities in the deployment of resources. To subject those decisions to a common law duty of care, and to the kind of judicial scrutiny involved in an action in tort, was inappropriate. 90 In Tame v New South Wales, referring to Hill, Gummow and Kirby JJ commented:
It is unlikely that an investigating police officer owes a duty of care to a person whose conduct is under investigation. Such a duty would appear to be inconsistent with the police officer's duty ultimately based in the statutory framework and anterior common law by which the relevant police service is established and maintained, fully to investigate the conduct in question. 91 Similarly Hayne J stated Police officers investigating possible contravention of the law do not owe a common law duty to take reasonable care to prevent psychiatric injury to those whose conduct they are investigating. Their duties lie elsewhere and to find a duty of care to those whom they are investigating would conflict with those other duties. 92 McHugh J has been equally supportive of the Hill principles, though again commenting that a person subject to a 'special risk of harm' may fall outside the no-duty rule. 93 Consistent with these comments, a variety of State cases have held that inconsistent obligations owed to the person under investigation and potential victims operate to deny a duty of care owed by the investigating body to the person under investigation. 94 In addition to the public policy grounds stated above, where the harm is caused by the criminal acts of a third party, the plaintiff will be required to overcome 'the general rule ... that one man is under no duty of controlling another man to prevent his doing damage to a third'. 95 conduct is attended by high degree of foreseeability, and predictability, that it is possible to argue that the case would be taken out of the general principle and the law may impose a duty to take reasonable steps to prevent it. ,98 Other relevant factors to consider in determining the applicability of imposing a duty will include the defendant's ability to control the harm, the plaintiffs vulnerability and assumption of responsibility by the defendant. 99
State Court Decisions
Recent state and federal court decisions have confirmed the difficulties plaintiffs will face in establishing that a duty of care is owed by police officers to individual members of the public in their investigative functions.
The courts differing methodologies demonstrate that, in Australia, the approach to this question is far from clear and consistent.
The following list outlines the circumstances in which the courts have held that no duty of care is owed by police:
1. Where off-duty police officers attending a nightclub witnessed a patron of the club being abusive and violent and failed to act to restrain him prior to his vicious assault on the plaintiff. children from the plaintiff. l03 The case proceeded on the conceded assumption that Hill provided 'immunity' to police in the conduct of investigations, the argument turned on whether the conduct in question amounted to an investigation. The court also refused an argument that the immunity should not apply as there were no conflicting obligations placed upon the police. The court held conflicting obligations owed to the plaintiff and the absconding parent existed. \04 3. Where the plaintiffs detention in custody was prolonged due to the failure of police to complete a form requesting prompt analysis of evidence. \05 The case proceeded on the basis that 'immunity' for police existed in relation to their investigative functions and held that subjecting even ministerial tasks to a duty of care would affect police resources. Thus no exception was warranted. \06 Assumption of responsibility was acknowledged as a recognised exception, not applicable to the prosecuting authority in this case due to the existence of advocate's immunity. 107 4. Where the plaintiff as a person under investigation claimed negligence by the police in their investigation and/or prosecution of alleged criminal activity. lOS These cases have proceeded upon the basis that the inconsistent obligations and duties owed by police to the public and those owed to the individual under investigation militate against a duty of care. However it is interesting to note that once the investigation is complete a duty has been held to exist to advise the convicted person of information that the conviction may have been unsafe. \09 5. Where the plaintiff claimed psychiatric harm due to failure of the prosecuting authorities to prosecute a person alleged to have assaulted the plaintiff. 110 This was based upon the inhibiting effect the duty would place upon the discretionary function of prosecutors. 6. Where the plaintiffs claimed psychiatric harm as a result of police negligence in identifying their deceased mothers after a traffic accident, the result being that each of the deceased was identified as the other. III The court held that the detrimental effect of imposing a duty on police investigatory functions applied equally to traffic accident investigations. 112 7. Where the plaintiff claimed that the defendant's negligent use of information provided to the police by his father, exposed him to the risk of the death penalty.113 This was based upon the purpose and function of the police to investigate the matter and the conflicting obligations imposition of a duty would place upon the officers. 114 Interestingly, Finn J referring to the differing approaches of the courts in Australia to the question of the existence and scope of police duty of care, commented that: '[I]t is, in my view, unnecessary in this matter to express a concluded view on whether, as in England, a special, though not unqualified, immunity rule applies to police activities "in the investigation and suppression of crime" ... or whether the duty of care question is to be answered by applying to police those principles now generally applied to public authorities in the discharge of their statutory and, if relevant, common law functions'. 115 Preference was expressed for the latter approach.
A small number of these cases analysed the Hill policy considerations within the duty of care framework adopted by the High Court in dealing with public authorities. 116 This framework begins with a determination of foreseeability of harm, followed by consideration of salient factors which include examination of the authority's statutory obligations, the defendant's power to protect the plaintiff (control), the vulnerability of the plaintiff,1I7 the Conversely there are a number of cases where the courts, in effect, adopt the UK approach of applying as a fIrst step an immunity rule to police activity in the investigation and suppression of crime. Under this analysis it is accepted that the 'immunity rule' is not absolute, however the cases demonstrate 'the difficulty in providing criteria to mark out exceptions to [the] immunity' .119 In the UK this has resulted in awkward and sometimes incoherent arguments concerning policy/operational distinctions,120 direct and indirect harm,121 and the effect of imposing a duty on discretionary decision making. Rather than clarify the law, these cases have only served to further blur the lines between duty and no duty.
In the rare cases where a duty has been held to exist, the courts, while acknowledging that blanket immunity does not exist for police in Australia, have attempted to identify exceptions to the Hill principles to justify the imposition of a duty of care. In the Victorian case of Zalewski v Turcarola/ 22 where the plaintiff was shot and injured by the police, the court considered the defendant's argument that they were immune from liability on the public policy grounds enunciated in Hill. In distinguishing Hill and Osman, the court applied an exception to the 'immunity rule' enunciated by May J in Hughes v National Union of Mineworkers. 123 In Hughes, May J had argued that a duty would attach to incidents involving 'specifIcally identified antecedent negligence' but not 'operational decisions taken in the course of attempts to control serious public disorder'. 124 In Zalewski, Hansen J concluded that as the case involved 'specifIcally identified antecedent negligence' in which the police offIcer 'did not act in accordance with his training and instructions', the application of any form of 'immunity' did not exist. 133 Blow J refused to strike out the plaintiff s statement of claim, which alleged police negligence in failing to protect the plaintiff s mother from the fatal shooting by his father. Prior to the shooting the mother had sought assistance from the police for assaults and threats made to her by the father. While at the police station, the father entered and was told that he would be served with a restraining order. In apparent disregard of the 'pro-charge pro-arrest' policy then in force, the police did not arrest the father for the purpose of issuing a restraining order, but instead advised him they were taking the mother to the matrimonial residence to collect her belongings and confiscate his firearms. After leaving the police station, the father travelled to the home where he took one of the firearms and lay in wait. Despite noticing the firearm was missing, the police did not evacuate the property, and the father carried out his threats by shooting the mother and then himself.
Relying on the possible exceptions to the general 'no-duty' rule for harm caused by third parties, referred to by Gleeson CJ in Madbury, 134 Blow J held that the situation carried a high degree of 'foreseeability'. Further as the police had assumed responsibility for the safety of the mother, who was clearly vulnerable 135 (at least in the short term while collecting her belongings), had taken control of the situation and had the ability to control the father (again at least in the short term) it was arguable that a duty may arise. It is suggested that in these circumstances the decision is clearly justified. Blow 1's treatment of the defendants' argument that they were immune from a duty of care on policy grounds is less convincing. Acknowledging 'that it remains to be seen' whether Australian courts would follow the authority establishing a 'doctrine of immunity' in the UK, Blow J interpreted the English authorities as proposing that the immunity 'as held in Hill ... is not available to a police officer who has acted otherwise than in accordance with his or her training and instructions.' 136 Relying primarily on the judgment in Zalewski, Blow J held that as it was arguable the police had failed to act in accordance with their training by not following the pro-arrest pro-charge policy, the 'immunity' did not apply.
F or the same reasons as stated above, this distinction is unhelpful. Many instances of police negligence will arise out of a failure to act in accordance with training and instructions and yet, under UK authority, no duty has been held to exist. A preferable approach, it is submitted, would have been to analyse the application and appropriateness of the various policy grounds within the duty of care framework applicable to public authorities to determine if they warranted a finding of 'no-duty'. The issues of assumption of responsibility,137 control and vulnerability in this case, would have operated to negate concerns of inconsistent obligations and effectively limited indeterminacy. It is suggested that Blow J's approach, despite acknowledging there is no blanket immunity for police negligent conduct, incorrectly begins from the premise that 'immunity' in some form exists, from which exceptions must be found.
IV WHERE To FROM HERE?
Australian appellate courts are poised to define precisely how to apply the Hill public policy considerations. The proliferation of recent novel cases in this area and the diversity of judicial approaches confirm that a coherent body of law providing clear and authoritative guidelines is yet to be established. As has been demonstrated in part three, the UK approach of applying a qualified 'doctrine of immunity' from which exceptions are argued has led to differing 137 As stated above, assumption of responsibility for a particular plaintiffs safety, as opposed to the public at large, has been recognised in the UK and US jurisdictions as warranting an exception to the 'immunity' rule.
and sometimes inconsistent justifications. This approach, it is argued, should be avoided.
The opportunity also exists for Australian courts to reassess a number of the policy principles in light of recent decisions and findings in other jurisdictions. Lord Keith's decision in Hill was influenced, at least in part, by the barrister's immunity then in force. This 'immunity' was justified by a concern that to impose a duty of care would lead to defensive practices detrimentally affecting police activities. This argument must now be of doubtful validity given decisions in the United Kingdom and Australia regarding barrister's immunityl38.
Although research has suggested that police do hold genuine fears of litigation,139 other research has argued the impact of fear on police performance and willingness to act has been exaggerated. 140 In relation to advocate's immunity, the majority in D 'Orta acknowledged that although arguments that imposition of liability would lead to defensive practices were not irrelevant, they were also 'not of determinative significance. ' 141 Of greater significance is the compelling argument that the fear of litigation promotes better policing practices. 142 As has been noted, 'nothing more effectively focuses the mind and hence improves the quality of decisions by a police officer than the knowledge that the decision may be subject to scrutiny by a court of law.' 143 Lord Keith's argument that 'the general sense of public duty which motivates police forces is unlikely to be appreciably reinforced by imposition of such liability' was premised on the basis that police always apply their best endeavours to their public duty, a sentiment, which as the court acknowledged in Brooks, is no longer universally accepted. Police corruption and misconduct are still of major concern in Australian police forces and public dissatisfaction with police complaints mechanisms has been seen as a contributing factor to the increase in civil litigation against police and a driving force for demands for greater transparency and accountability. 144
Concerns of encouraging defensive practices, once raised in an attempt to limit medical negligence claims, have long since been rejected. There is no suggestion that law enforcement, in jurisdictions where Hill public policy grounds have not been imposed to deny a duty, has been detrimentally affected in this way.
Underlying these arguments is the assumption that negligence actions against the police are relatively easy to initiate and that rejection of such policy considerations will 'open the floodgates'. 145 On current authority this is clearly not the case. Concerns of indeterminate liability can be addressed within the framework of the High Court's 'astute use of the vulnerability concept',146 which will require proof that the plaintiff is at a distinctive risk, as opposed to the general public, and the defendant has the ability to control the source of harm or has assumed responsibility for the plaintiffs safety. The limits thus placed on duty of care will effectively counter arguments that valuable police resources will be diverted from policing activities to defend . . I' 147 unmentonous c aIms. Police investigatory work by its nature involves a great deal of discretionary decision making. Concern that many such decisions 'would not be regarded by the courts as appropriate to be called in question,148 can be adequately dealt with by consideration of the statutory and common law functions of the public authority. Where an authority charged with investigatory functions owes inconsistent obligations to the particular plaintiff and the general public, the balancing of competing obligations will favour the public and no duty of care to the particular plaintiff will be owed. Where the plaintiff is a person under investigation it is accepted that imposition of a duty of care would in many circumstances involve inconsistent obligation, a 'countervailing factor' that will be difficult to surpass on current authority. 149 Furthermore due to the competing demands on police it could be argued that 'the standard of care that ... courts would require before they found that a duty of care had been breached would be high and would ... act as one (of many) controlling devices against an open-ended liability'. 150 Balancing of competing factors at the breach stage and difficulties associated with causation, particularly when concerned with third party criminal harm, would effectively limit liability in many cases.
High level policy decisions and resource issues would not, on current authority, be justiciable. 151 Although distinguishing between policy and operational decisions is often difficult and is not universally favoured by the High Court,152 such considerations would still provide limits on duties to be imposed. Further safeguards for police authorities have been included within the Civil Liability Acti 53 provisions which provide 'principles' to be applied in determining 'whether a public or other authority has a duty of care or has breached a duty of care.' 154 The provisions confIrm that the general allocation of resources is not justiciable and that the functions required to be exercised must be considered in light of budgetary and resource constraints and by reference to 'the broad range of its activities'. 155 This is consistent with the current common law approach.
A
Civil Liability Legislation
Under the provisions an authority will be able to rely on compliance of its 'general procedures and applicable standards ... as evidence of the proper exercise of its functions.' 156 In NSW and Qld further protection is afforded to authorities in that they will not be liable for the wrongful exercise of, or failure to exercise, a statutory function 'unless the act or omission was in the circumstances so unreasonable that no public or other authority having the functions of the authority in question could properly consider the act or omission to be a reasonable exercise of its functions.' 157 The effect of these provisions will provide the police with a defence to all but the most unreasonable exercises of their duties.
V CONCLUSION
This article has sought to explain the extent of police liability for negligent conduct in Australia. It has confIrmed that while in Australia police do not enjoy blanket immunity from liability there is strong support for the broad 'no-duty' approach adopted in the United Kingdom. It has urged caution in applying the extent of the policy grounds fIrst enunciated in Hill, and suggested that the current approach of the High Court to the duty owed by public authorities charged with investigative functions provides sufficient safeguards to indeterminate liability. Policy considerations that are particular only to police offIcers, such as the fear of defensive practices, need to be carefully reassessed.
It is suggested that policy factors operating to deny a duty of care owed by police officers must be clearly articulated and justified to avoid unwarranted elevation to a broad exclusionary rule. Where a broad 'no-duty' rule is applied, difficulties arise in attempts to justify exceptions, often on inconsistent and spurious grounds. This it is argued is contrary to 'the development of a principled, general law of negligence' .158
Recent Australian state court decisions dealing with police negligence have attempted to reconcile the various approaches to the Hill principle adopted in the UK, often becoming entangled in complex argument about the type of police conduct involved. Such distinctions have only served to blur the lines between duty and no-duty, providing little guidance to potential plaintiffs and police departments concerned to minimise risk. While the search for a single unified duty of care formula may be unattainable, principles applicable to public authorities have, it is argued, developed sufficiently to provide a consistent approach to police negligence actions.
For this area to develop in a principled way, It IS suggested that once foreseeability is established, exploration of the policy considerations applicable to public authorities charged with investigative functions must be clearly articulated and care taken to ensure that issues of control, vulnerability and assumption of responsibility are adequately considered. Courts should avoid reference to 'police immunity' as it masks the fact that there are circumstances where judicial scrutiny of police conduct is warranted. In an age of increasing police investigatory powers caution must be exercised to ensure that civil rights infringements are balanced against the pursuit of alleged criminal activity.
